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In this sense, it is not strange that a foreigner should give us a dis- 
cussion of this subject which is far more careful and complete than any- 
thing available in our own literature ; indeed , a foreigner could discuss 
the subject in its broader aspects better than either a Japanese or an 
American. But it is at least worth remarking that no such thorough 
survey of the facts and arguments of both sides — or of our own side 
alone — has appeared in the English language. It raises the question 
whether our threshing-out of contemporary problems in newspapers and 
magazines is by any means so satisfactory a method of enlightening the 
public as our editors complacently assume. There have been sugges- 
tions from various quarters of late that we should have to return to the 
old system of pamphleteering, in order to secure a discussion of public 
questions that should not be incomplete and superficial, as current 
magazine articles generally are. This book, to be sure, is con- 
siderably more than a pamphlet. Yet it is worth noting that, in paper 
covers, it is published in Paris at four francs, with a very good chart of 
the Pacific, its trade-routes etc. Perhaps if we could have cheap, un- 
bound volumes of this sort, our discussion of current questions would 
gain, and increased circulation would stimulate both publicists and 
book-publishers to produce more meritorious treatises. 

James A. LeRoy. 

The Treaty Power Under the Constitution of the United States. 
By Robert T. Devlin. San Francisco, Bancroft- Whitney Company, 
1908. — lxx, 864 pp. 

The author of The Treaty Power has been known heretofore through 
his treatise on Deeds, and the work under review is compiled in the 
fashion commonly followed by American writers on private-law topics. 
It is made up of a large number of opinions gathered from decisions of 
the courts, from the records of the executive departments and of Con- 
gress and from the writings of unofficial authorities. The author has 
been thorough in his canvass of the material relating to the subject and 
the assortment and grouping of it is sufficiently systematic ; but he has 
neglected, for the most part, to indicate the relative weight of the 
opinions which he cites, or to distinguish settled doctrine from mere 
opinion. 

The first seven chapters deal with the historical development of the 
treaty power, the prohibition laid upon the states to enter into treaties, 
the making, taking effect and termination of treaties and the enforce- 
ment of treaty-rights by individuals. These chapters may be regarded 
as introductory to the next three (pages 109-306), which constitute 
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the most important and interesting part of the work, as they deal with 
the extent of the treaty power, especially when in conflict with the acts 
of Congress or with the constitutions and statutes of the states. Upon 
this subject the book is particularly full in citation and the authorities 
are brought down to date. As this subject is one of especial interest 
at the present time in the author's own state, where action alleged to 
be in derogation of treaty rights has been taken in some instances 
and proposed in others, it may be assumed that the preparation of 
this volume was suggested by pending controversies. The author does 
not attempt, however, Jo present any argument of his own. He has, 
it seems, reached the conclusion " that the United States is a sovereign 
nation, fully capable, where not restrained by the limitations of the 
constitution, of exercising all the powers that attach to sovereignty ' 
(preface). But this does not help us to decide the questions now in 
debate. The state-rights view, so clearly enunciated by Senator 
Rayner (whose speech is quoted in full from the Congressional Record 
on pages 145-170), is that the treaty power lies in grant alone and not 
in sovereignty, that it must be construed as in pari materia with all the 
other delegated powers of the federal government, and that it is sub- 
ject to the same limitations. The author nowhere seeks to answer the 
arguments advanced by Senator Rayner, although some brief sections 
devoted to " Comments " (e.g. on page 140) indicate that he is a 
liberal constructionist and that he views the treaty power as in a meas- 
ure incidental to the war power. On the other hand, he is much in 
line with another recent writer upon the subject, Mr. Butler, in that he 
does not declare the power to be unlimited, but contents himself with 
saying : " What the limits are, no one can correctly state " (page 141). 
It was precisely this uncertain attitude on the part of Senator Rayner's 
antagonists which gave him, during the debate in the Senate, the ad- 
vantage which always attaches to a definite position. It seems to the 
reviewer that Mr. Devlin has lost a desirable opportunity to state 
clearly the position of the school of liberal constructionists. The cases 
cited in the present volume, even some of those relied on by Senator 
Rayner himself, indicate that the federal government has all of the 
treaty power which the several states would possess, had they not ex- 
pressly delegated it. This power is coextensive with that exercised by 
the British crown at the time of the Revolution, under limitations which 
were political rather than constitutional. Mr. Root came nearest to 
the correct view when he maintained that, as to every real (not color- 
able) exercise of the treaty power, " the constitution itself, in the most 
explicit terms, has precluded the existence of any such [state-rights] 
question." 
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The book includes other topics which are not usually dealt with in 
connection with the treaty power, such as extradition and procedure 
thereon, ambassadors, consuls, consular courts and foreign judgments, 
naturalization and expatriation and claims against governments (pages 
338-403, 420-590). On these topics also the author has brought to- 
gether much material. Among the authorities cited are manuscript 
documents on file at the State Department. All the extracts from 
these documents which the author gives us are to be found in Professor 
John Bassett Moore's Digest of International Law ; and as the docu- 
ments themselves are not generally accessible, it would have been 
preferable to refer to the pages of the Digest. 

Arthur K. Kuhn. 
New York. 

Races and Immigrants in America. By JOHN R. COMMONS. 
New York, The Macmillan Company, 1907. — xiii, 242 pp. 

The writer who attempts to present a deep and complicated subject 
in brief and popular form encounters difficulties not easily surmounted 
or avoided. It is to be feared that the general reader, for whom Pro- 
fessor Commons's book is intended, will be somewhat dazed by the 
rapidity with which economic doctrines, sociological theories and his- 
torical interpretations are made to flit across his view, while the 
specialist in any of the lines along which the author's argument hurries 
will feel a not unnatural irritation at the summary treatment given to 
vexed questions. Take, for example, the question of race, which Pro- 
fessor Commons makes the very basis of his book. After an admirable 
definition of the problem — to " find factors of heredity and race " as 
distinct from " those of heredity and environment," he abandons its 
solution with the cheerful statement that he will " use the word ' race ' 
in rather a loose and elastic sense." He then adopts, without criti- 
cism, a stereotyped race classification which ethnologists have battered 
to pieces. 

On reading further, however, it becomes plain that the race dis- 
tinction is of consequence in Professor Commons's scheme of thought 
only as it is the basis of a division of the social whole into " stronger " 
and "weaker" groups. Where such distinctions are too great, he 
thinks that the fulfilment of the ideal of democracy is impeded. The 
weaker group is not only unfit to partake on equal terms in the oppor- 
tunities offered in a democracy, but is a means of hindrance to the 
stronger groups by its influence in lowering the general standard of liv- 
ing, especially through economic competition. Accordingly, what he 



